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II

REPL Y ARGUMENT
A.
THE FINDINGS OF THE COMMISSION ARE NOT SUPPORTED BY
SUBSTANTIAL COMPETENT EVIDENCE IN THE RECORD AND ARE THEREFORE
SUBJECT TO 'DE NOVO" REVIEW.

Substantial evidence is more than a scintilla of proof, but less than preponderance. It is
relevant evidence that a reasonable mind might accept to support a conclusion. Boley v. State,
130 Idaho 278, 280, 939 P.2d 854, 856 (1997), I.C. §72-732(1). The evidence relied on by the
Industrial Commission to support its conclusion that Claimant does not suffer from a disability in
excess of impairment is less than a scintilla and not enough that a reasonable mind might accept
to support a conclusion. Therefore this case is subject to "De Novo" review.
Claimant set forth facts and arguments in his Appellant's brief showing that the Industrial
Commission's conclusions are based on speculation and conjecture rather than reliable and
credible positive affirmative evidence. In choosing to rely upon evidence based on conjecture
and speculation the Industrial Commission completely ignored the detailed and well reasoned
opinions of Dr. West and also of the vocational experts. It was not reasonable for the Industrial
Commission to do so. A review of specific evidence bears this out.
1. The findings, conclusions, and opinions of Dr. West.
• On September 26, 2006, Claimant saw Dr. West complaining of shoulder pain
and weakness. Dr. West ordered an EMG to define the neurologic deficit. (Exh. p.
55).
• The EMG shows a significant radiculopathy pattern at C6. Dr. West orders an
MRI of the cervical spine. (Exh. p. 58).
• Based on results of the EMG and MRI Dr. West refers Claimant to Dr. McCowin.
(Exh. p. 68).
• Dr. McCowin recommended operative intervention with an anterior cervical
discectomy and fusion at C5-6. (Exh. p. 67).
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• Operative procedure is performed on February 26, 2007. (Exh. p. 69).
• On May 23,2007, Dr. McCowin released Claimant from his care and gave him a
9% whole person impairment rating noting that Claimant has some loss of muscle
function and some residual symptoms. (Exh. p. 87).
• On August 28, 2008, Claimant returns to Dr. West complaining of shoulder pain
and weakness. Dr. West reviewed his prior EMG's noting he had fibrillations and
fasciiculations in C6 innervated muscles distally. Dr. West further noted atrophy
and opined that he may well have weakness which would affect cuff function via
the infraspinatus fed by C5 and C6 which could precipitate impingement. Dr.
West then opined that if he is weak, this is essentially a continuation of his
original symptoms via weakness. Dr. West ordered a Cybex test to confirm
weakness. (Exh. p. 89).
• The Cybex test was performed and showed weakness areas that have C5 and
some C6 innervation. Dr. West then opined that on a more probable than not
basis this shoulder weakness was related to his C6 radiculopathy and subsequent
discectomy. Dr. West felt there was no other treatments for this but that he may
have an increased rating. (Exh. p. 90).
• Dr. West advises Defendant State Insurance Fund that he will resubmit an
impairment rating using the 6th Edition of the AMA Guides because it is more
accurate for nerve injury/weakness. (Exh. p. 96).
• Dr. West's chart note of March 31, 2009, comprises the resubmission of the
impairment rating and bases therefore. Said note is most instructive and set forth
entirely here: "The patient is in today with his Cybex test; diffusely weak left and
right with peak torque at around 10% for both sides and external rotation 15 or so
percent on the left. For internal rotation 11 to 12% on the right. There are
substantial deficits.
The patient has had prior EMG's which show C6
radiculopathy. Per his last visit, this confirms my opinion that his shoulder pain
and dysfunction are coming from underlying weakness causing increased
scapular motion as well as weakness. Reviewing the innervation of motor
muscles, supraspinatus, infraspinatus, deltoid are all predominately C5, but have
C6 innervation; all from the upper trunk. I think that this is a permanent problem
which will not resolve. I have reviewed the Sixth Edition, AMA Guides, which is
much better than the Fifth Edition for nerve based processes. Based on Table 172
from the Sixth Edition, the patient's cervical spine regional grid is a Class II.
Using the calculation formula, the base default impairment for Class II cervical
spine disease with surgery and with radiculopathy is 11 %. A pain disability
questionnaire and he scored 52, which puts him in the milder Grade B. The
patient's functional history is Modifier II. Physical examination would be
Modifier II. His net adjustment would be 1 so from his default of 11, he would be
a 12% impairment. I think the patient does have enough impairment that he
2

would be expected to have difficulty working at a construction job. Following
his initial release, he said that Vocational Rehab bought him some tools and sent
him back to work doing construction. He says that he has difficulty with that. He
said after a couple of hours his shoulders get weak and sore. The patient can get
some weakness or numb feelings in the hands. I think he would be best served
with a job that is more sedentary than framing and construction I think he should
have a second look from V oc Rehab with consideration of re-training or finding
him a job where he does not have to lift heavy tools or 2x4's and 2x6's. Certainly
something in the construction field such as an estimator would be reasonable for
this patient. However, I will leave this up to Vocational Rehab. The patient will
have some ongoing needs as he does have some weakness. If he has episodic
neck visit, additional visits to physical therapy could be indicated. This would
supersede his previous impairment. Gregory G. West, M.D." (Exh. p. 94).
•

In his deposition Dr. West testified as follow as to the nature of the injury:
Q. What was the nature and course of the treatment that you provided to him?
A. On my initial examination, I felt that he had significant findings of nerve
injury, so we work that with nerve conduction studies and an MRI, eventually
referred him to Dr. Phil McCowin who did a C-5-6 fusion. The disc at C5-6 had
been injured, and he had some C6 nerve root problems.
Q. And subsequent to the treatment provided by Dr. McCowin, did Mr. Waters
return to you for further treatment with regard to his shoulder area?
A. Yes.

Q. And what was the nature and course of that treatment?
A. Well, he was concerned -- I saw him after his fusion. I saw him August 28 of
2008. He was complaining of shoulder pain. I felt that this was actually still
ongoing problem related to his weakness that he had to -- C6 enervated nerves
were still weak, and that was affecting his shoulder girdle function, and then we
was overusing the muscle in his shoulder, and still had good nerve input to try to
compensate for the muscles that didn't work, and that was causing some pain.
And I thought he had some persisting nerve pain in the C6 distribution as well.
(West Depo. p. 6,1. 5 - p. 7, 1. 6).
Q. Was is your opinion on a more likely than not basis that he had suffered a
permanent injury to the nerve?
A. Yes.
(West Depo . p. 8, 1. 7 - 10).
Q. Did Mr. Waters return to you again on January 21st of2010?
A. Yes.
Q. And what ... were his concerns at that time?
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A. ... I think he wanted me to document his ongoing complaints, and I did that.
He still had persisting pain in the C6 distribution by his -- I examined him and
felt that that had not changed much.

Q. So were those complaints consistent with the complaints he had had
previously?
A .... yes.
(West Depo. p. 8,1. 25 - p. 9, 1. 17).
The foregoing findings, conclusions and opinions of Dr. West constitute substantial and
competent evidence.

2.

•

The conclusions and opinions of Dr. McCowin relevant to the Industrial
Commission's conclusions.

Chart note of May 23, 2007 -- three months after the surgery. ..., I am going to release
the patient to full activities without restrictions at this time. The only restriction, however,
I would place is to avoid impact loading with axial activities,... The patient fully
understands that. I think with reasonable accommodations this should not be a
problem. ..., so his permanent impairment rating will be a 9% whole person impairment
with healed fusion and some loss of muscle function and some mild residual symptoms.

This is an opinion rendered at one point in time. A point in time at which Claimant had
demonstrated muscle weakness and mild residual symptoms. A point in time at which Claimant
had yet to put his physical abilities to the test performing actual work over any significant period
of time. It was not until Claimant worked for a significant period of time that the residual
weakness in his shoulder became apparent. As noted by the Industrial Commission in Finding of
Fact 21, R. pgs. 14 - 16 - Claimant testified that after being released by Dr. McCowin and
working for period of time, he experienced significant pain and weakness in his right shoulder
and right side of his neck when he did drywall work.
Claimant described his recovery and return to work:
Q. How were you feeling after the surgery and Dr. McCowin's follow-up with you?
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A. Well, the stabbing pain in my neck was gone so I felt a lot better there. I had still I
guess you could call it a muscle cramping sensation around my shoulder blade to my
shoulder (indicating), across and up to my neck. I felt pretty good for a while [sic}. (Hrg.
Tr. p. 9, Is. 9 - 15).
Claimant further testified that as follows related to his post release work for Mr. Buckmaster:
Q. How did the work go for you?
A. It was from my point of view grueling to me. I enjoyed it because I enjoyed the work
I was doing but it was painful.
Q. In what way was it painful, what hurt?
A. My right shoulder and the right side of my neck would start to ache and once you have
the drywall mud on the wall you have only so long to wipe it off and I couldn't keep up, it
was drying faster than I could wipe it down.
As a result it was decided the he would not continue to work for Mr. Buckmaster because
he could not keep up. (Hrg. Tr. p. 24, 1. 16 - p. 25, 1. 12).
This isolated opinion of Dr. McCowin is an example of a scintilla of evidence when
compared to the findings, conclusions, and opinions rendered by Dr. West and the testimony of
the Claimant which is consistent with the opinions of Dr. West. Comparing these opinions and
putting them into context, the only reasonable conclusion is that Claimant has proven on a more
likely than basis that the complaints with which he presented after August 28, 2008, are referable
to the subject accident.
This is more particularly so where the comparison is to be made in the framework of the
worker's compensation law which is to be administered to provide sure and certain relief to
injured workers. Contrary to liberally construing the law in favor of the Claimant the Industrial
Commission appears to have taken a narrow, technical view looking for a conflict in the
evidence when looking at the whole picture and putting these opinions into proper context of
time and place there is no real conflict. Haldiman v. American Fine Foods, 117 Idaho 955, 956,
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793 P.2d 187, 188 (1990); Ogden v. Thompson, 128 Idaho 87, 88, 910 P.2d 759, 760 (1996); and

Aldrich v. Lanb-Weston, Inc., 122 Idaho 361, 363, 834 P.2d 878,880 (1992).
There are other findings and conclusions of the Commission that are not
3.
supported bv the evidence which further shows a failure to administer the
worker's compensation law in such a wav so as to provide sure and certain relief
to Claimant.
Said findings and conclusions are as follows:
a)

Maximum Medical Improvement

As stated by the Industrial Commission maximum medical improvement was not in issue.
(R. p. 25). While Dr. West did not address maximum medical improvement specifically he did
opine that he felt there was no other treatments for this but there may have an increased rating.
(Exh. p. 90).

Pursuant to the Guides to Evaluation of Permanent Impairment, 6th Edition

(Guides) this is essentially a finding of medical stability. Medical stability, however, as defined
by the Guides does not preclude a change for the worse or the deterioration of a condition over
time. It rather refers to a status where patients are as good as they are going to be from the
medical and surgical treatment available to them. (Guides, p. 26 - this Court can take judicial
notice of the Guides).
The problem with the Industrial Commission's discussion of this topic is that it appears to
infer that the evidence for determining Claimant's restrictions/limitations caused by this injury
are locked into that point in time of when medical stability is determined when in fact it is not.
In addressing this non-issue the Industrial Commission finds that Dr. West never disputed any of
Dr. McCowin's assessments (which would include his assessment of no restrictions/limitations).
This is not true. Dr. West disagreed with the assessment of Dr. McCowin. Dr. West testified in
response to questions by Mr. Fuller:
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Q. Have you had an opportunity to read ... , Record exhibit page 87, which would be the
entries of 11 April 2007 and 23 May 2007 by Dr. McCowin.
A. Yes.
Q. Okay. I noted that in Dr. McCowin's notes he said, quote, I am going to release the
patient to full activities without restrictions at this time. The only restriction, however, I
would place is to avoid impact loading with axial activity such as diving and gymnastics,
et. cetera.
The patient fully understands that, I think, with reasonable work
accommodations this should not be a problem. Now, did you read that as well when you
were reading these notes?
A. Yes, I did.
Q. Do you disagree with Dr. McCowin's assessment of Mr. Waters?
A. Yes. You know my notes discuss why ... (he was then cut off in answering).
(West Depo. p. 23, 1. 3 - 24).
The record is clear that Dr. West did dispute Dr. McCowin's assessment of the degree of
impairment and also that Claimant has no limitations/restrictions. The record is also clear that
Dr. West increased the impairment not just because of the 6th Edition of the Guides but rather
because as he testified the 6th Edition was better for rating nerve injuries in addition the disc
injury and resulting fusion. (West Depo. p. 21, 1. 7 - p, 22, 1. 4). There is no dispute in the

record that in addition to the injury to the C5-6 disc Claimant also permanently injured
the nerve. Further that it is the permanent injury to the nerve that causes the permanent
weakness and loss of physical function in Claimant's right shoulder
b)

Evidence of deterioration of Claimant's condition

The Industrial Commission found that the only evidence of deterioration in Claimant's
condition, different from that observed by Dr. McCowin, for fifteen months following May 2008
(sic - probably 2007), consists of Claimant's testimony. This is not correct. Other corroborating
evidence of the permanent nerve injury and deterioration of Claimant's condition is the observed

atrophy and residual weakness verified by Cybex testing on Claimant's right shoulder. Dr. West
connected the atrophy \vith the nerve injury. (Exh. p. 89).
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Atrophy is defined as a "wasting away or progressive decline.

Merriam Webster's

Collegiate Dictionairy, Tenth Edition, p. 74. It is common knowledge that atrophy occurs over

time. Claimant's testimony about the deterioration of his condition is therefore corroborated by
the physical finding of atrophy, the Cybex testing verifying weakness, and the opinion of Dr.
West that these conditions are causally related on a more likely than not basis to the permanent
nerve injury suffered as a result of the subject accident/injury.

c)

The intervening events

There is no evidence that the automobile accident in July of2007 (resulting in one visit to
an immediate care facility where Claimant was checked and told everything looked okay) or the
possible fall when going home from work at the Crovvn had any effect, permanent or otherwise,
on his permanent nerve injury. The Industrial Commission's finding that these incidents could
have had an effect and therefore Claimant has not met his burden of proof that the complaints
with which he presented with on August 28, 2008, are referable to the subject accident/injury is
without any evidentiary foundation whatsoever. To the contrary when made aware of these
incidents Dr. West did not think his opinion would change much because of the nerve injury that
had been documented pre-operatively and which is persisting resulting in a loss of nerve function
post-op. (West Depo. p. 25, l. 20 - p. 26, L 9).
It is axiomatic that if the either incident had made a significant change in Claimant's

condition, he would have followed up with Dr. West and/or Dr. McCowin. In the case of the
automobile accident he would likely have pursued a claim against the driver who hit him -which he did not. If the facts were anything other than what he testified to, he would likely not
have waited thirteen months to follow up. The Industrial Commission's reliance on evidence it
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does not have to deny Claimant his permanent disability benefit is another example of failing to
provide the sure and certain relief to which he is entitled.

B. THIS CASE SHOULD BE REMANDED WITH INSTRUCTIONS THAT THE
INDUSTRIAL COMMISSION DETERl\HNE THE EXTENT OF PER.l\1ANENT
DISABILTY IS WITHIN THE RANGE BETWEEN THE OPINIONS OF MR. GRANAT
AND MR. JORDAN, THE TWO VOCATIONAL EXPERTS WHO TESTIFIED.

When applying the restrictions/limitations of Dr. West the vocational experts agree that
Claimant suffers from a permanent disability of between 25% and 58.4% inclusive of
impairment.

There is no reasonable basis for the Industrial Commission to conclude that

Claimant suffers from a permanent disability less than 25%. Because Claimant had no choice
but attempt to perform work which was beyond the restrictions/limitations provided by Dr. West
does not mean that he should be performing that work. In point of fact as it turned out Claimant
was not able to perform the construction work provided by Mr. Buckmaster. (Hrg. Tr. p. 24, 1.
16 - p. 25, 1. 12).
As stated by Industrial Commission the test for determining whether a claimant has
suffered a permanent disability greater than permanent impairment is "whether the physical
impairment, taken in conjunction with nonmedical factors, has reduced the claimant's capacity
for gainful employment." Graybill v. Swift & Company, 115 Idaho 293, 766 Pold 763 (1988). In
sum, the focus of a determination of permanent disability is on the claimant's ability to engage in
gainful activity. Sund v. Gambrel, 127 Idaho 3,896 P.2d 329 (1995). The factors set forth in
Idaho Code § 72-430 are also to be considered. Both vocational experts considered these factors
in detail in offering opinions as to Claimant's reduced capacity for gainful employment.

9

There is little to no indication as to the extent the Industrial Commission considered these
factors. Claimant's ability to engage in gainful activity has clearly been affected by this injury
and he is entitled to reasonable consideration as to the extent. To reject the opinions of both
vocational experts is not reasonable.

This Court should therefore remand this case with

instructions that the Industrial Commission determine the extent of permanent disability within
the range between the opinions of Mr. Granat and Mr. Jordan, the two vocational experts who
testified on the basis that the Findings of Fact, Conclusions, of Law and Order of the Industrial
Commission are to the extent argued in Appellant's Brief and in this Reply Brief are not
supported by substantial and competent evidence.

CONCLUSION

For the reasons set forth in this brief Claimant!Appellant respectfully requests that this
Court reverse the Order of the Industrial Commission entered on December 1, 2011, and
remands this case back to the Industrial Commission for determination of a permanent partial
disability of at least 25% inclusive of permanent impairment.
DATED this

i!2 day of August, 2012.
Petersen, Parkinson, & Arnold, PLLC

Attorneys for Claimant!Appellant
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